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Adverse Possession. Vendor and Vendee. Title. 
An owner of a lot conveyed it to another person by deed with cove- 
nant of general warranty. At the date of the conveyance a portion of 
the lot was enclosed by a fence, with other land of the vendor. The 
vendee entered into possession of the remaining part of the lot, but 
never had possession of the enclosed part. Held, that the vendor could 
not acquire title to the enclosed part by adverse possession. 

Mitchell, J., dissented. 

Adverse Possession Between Vendor and Vendee. 



The line of authorities in Penn- 
sylvania lead to the support of the 
doctrine as laid down in this case, 
but the question of adverse posses- 
sion, especially in cases arising 
between vendor and vendee, drifts 
almost imperceptibly into a ques- 
tion of evidence, and, as to Penn- 
sylvania cases, will have to be 
taken as an instance of the vari- 
ance of a settled principle of law 
by the evidence. In Olwine v. 
Holman, 23 Pa. St., 279, the rule 
was laid down as follows : When a 
vendor sells a piece of land enclosed 
with his other land, and the piece 
sold continues afterwards to be en- 
closed and used and occupied by 
the vendor as before, such occu- 
pancy will be deemed to be in sub- 
servience to the right of the vendee 
and not adverse thereto. A vendor, 



after conveyance and before de- 
livery of possession, is to be re- 
garded as a trustee for the vendee, 
so far as regards the possession, just 
as he was a trustee of the title 
before conveyance. If he wishes 
to change the character of the pos- 
session he must manifest his inten- 
tion by some act of hostility to 
the title of his vendee, plainly in- 
dicating to the latter the intention 
to deny his right and to hold ad- 
versely to it: Buckholder v. Sigler, 
7 W. & S., 154. Paxson, C. J., 
said in Ingles v. Ingles, 150 Pa. St., 
397 : This well-established rule 
applies with special force between 
a father and his son. In such in- 
stances it is not unusual for the 
vendee to leave the vendor in pos- 
session for an indefinite period or 
for life. Such transactions are 



1 Reported in 152 Pa. St., 444. 
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often arrangements to suit the 
family convenience. The posses- 
sion of the vendor is the possession 
of the vendee, and until some un- 
equivocal act is done by the vendor, 
the knowledge of which is brought 
home to the vendee, tending to 
show that the former holds ad- 
versely, no question of the Statute 
of Limitations can arise. 

After a sale of land by articles of 
agreement and payment of the 
purchase money, the vendee died 
and his wife and children left the 
land ; the vendor placed a tenant 
on it and the possession continued 
in him and those claiming under 
him twenty-one years. Held, that 
it was erroneous to charge the jury 
that the putting on the tenant was 
not an ouster, unless they believed 
that the vendor intended to commit 
an ouster : Pipher v. Lodge, 16 S. 
& R., 214 ; Watson v. Gregg, 10 
Watts, 289. 

In 1801 the City of New York 
sold to W. lot No. 194 of its "com- 
mon lands," so-called, the deed 
describing it as then being in the 
possession of W. In 1804 the city 
leased lot No. 193, adjoining lot 
194 on the south. There was then a 
wall line clearly marking W. 's pos- 
session on the south. The tenants 
of the city occupied lot 193 from the 
time of said leasing contiuously up 
to 1852, having possession and cul- 
tivating up to said line, W. and his 
successors in interest occupying 
north of the line. The city also 
paid assessments up to said line. 
Upon the city maps said line was 
recognized as the boundary be- 
tween the lots. From 1852 up to 
1866 the lands south of said line 
remained vacant. In the year last 
mentioned they were sold by the 
city to defendant, K. In an action 
of ejectment brought to recover a 



parcel of land lying south of said 
line, it was held that if the same 
was covered by the description in 
the deed to W., the city re-acquired 
title by adverse possession. That 
its possession could not be pre- 
sumed to have been in subordina- 
tion to W.'s title, and that the title 
so acquired was not lost by the 
failure to occupy after 1852 : Sher- 
man v. Kane, 86 N. Y., 57. 

The non-claim by a grantee of 
an interest in land for a period of 
thirty-four years after acquiring 
title is, in an action against the 
heir of the grantor, no bar to a 
recovery ; nor does the exclusive 
possession of the land by the 
grantor and his heirs for that 
length of time afford per se the 
presumption of a re-conveyance or 
surrender of the interest conveyed, 
as long as the nature of the posses- 
sion is consistent with the rights of 
the grantee : Butler v. Phelps, 17 
Wendell, 642 ; Creekmur v. Creek- 
mur, 75 Virginia, 430 ; Burhans v. 
Van Zandt, 7 Bar., 91 ; Jackson v. 
Brink, 5 Conn., 83; Millard v. Mc- 
Mullin, 46 N. Y., 345 ; Cramer v. 
Benton, 4 Lans., 291; Chalfin v. 
Malone, 9 B. Mon. (Ky.), 596. 

In Burhans v. Van Zandt, 7 
Barb., 91, the Court said : " By the 
execution and delivery of a deed 
of land the entire legal interest 
in the premises becomes vested in 
the grantee, and if the grantor con- 
tinues in possession afterwards, his 
possession is not that of owner, 
but of a tenant of the grantee. He 
will be regarded as holding the 
premises in subserviency to his 
grantee, and nothing short of an 
explicit disclaimer of such rela- 
tion, and a notorious assertion of 
right in himself will be sufficient 
to change the character of his pos- 
session and render it adverse to the 
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grantee. But from the time the 
grantor explicitly disclaims hold- 
ing under the grantee, and openly 
asserts his title to the premises in 
hostility to the title claimed under 
his own previous deed his pos- 
session becomes adverse, even 
though he knew his title to be bad, 
and from that moment the Statute 
of Limitations will begin to run." 

A person may reacquire title to 
property that he has once parted 
with by the same process through 
which he might originally have ac- 
quired it, and if the plaintiff con- 
veyed the premises in question by 
deed to the defendant, and for 
twenty years thereafterwards held 
open notorious exclusive adverse 
possession of them, he reacquired 
title to them as effectually as 
though she had reconveyed them 
to him : Traip v. Traip, 57 Maine, 
268. 

One who has conveyed land may 
disseize his grantee, and will in 
such case by twenty years' adverse 
possession bar the entry of his 
grantee and his heirs : Tilton v. 
Emery, 17 N. H.,536. 

The general rule is that posses- 
sion of land is notice to a pur- 
chaser of the possessor's title. 
But this rule does not apply to a 
vendor remaining in possession so 
as to require a purchaser from his 
grantee to inquire whether he has 
reserved any interest in the land 
conveyed; so far as the purchaser is 
concerned the vendor's deed is con- 
clusive on that subject : Van Keu- 
ren v. Central R. R. , 47 N. J. L. , 
165. 

Where in ejectment it appears 
that a division fence was by mis- 
take built and maintained for more 
than ten years over the line on 
plaintiff's land, and that defend- 
ant and his grantors claimed to 



own the land to the fence, and had 
actual possession thereof during 
such period with the knowledge 
and acquiescence of plaintiff, such 
possession was adverse, though the 
acquiescence of plaintiff was be- 
cause he supposed the fence was 
on the true line : Ramsey v. Og- 
den, 31 Pac. Rep., 778; Crary v. 
Goodman, 22 N. Y., 175. 

If a party occupies land up to a 
certain fence because he believes it 
to be the line, but having no inten- 
tion to claim up to the fence if it 
should be beyond the line, an in- 
dispensable element of adverse 
possession is wanting. The intent 
to claim does not exist, and the 
claim which is set up is upon the 
condition that the fence is upon 
the line : Brown v. Cockerell, 33 
Ala., 45. 

When a person who has con- 
veyed property by a warranty deed 
subsequently acquires an interest 
in the same property by a tax title, 
and conveys his subsequently ac- 
quired title in a portion of the 
property to third parties who reside 
thereon for more than ten years, 
their title cannot be attacked : 
Reilly v. Blaser, 28 N. W. Rep. 
(Mich.), 151. 

The grantor who conveys by a 
quit-claim deed may remain in 
possession of the property con- 
veyed, and assert and maintain an 
adverse possession for the term of 
five years, and thus acquire a title 
as against the grantee by the Stat- 
ute of Limitations : Dorland v. 
Majilton, 47 Cal., 455. 

A defendant in execution who 
remains upon land after it is sold 
under execution, does not occupy 
the attitude of tenant or quasi-ten- 
ant of the purchaser. There is no 
estoppel upon the defendant which 
precludes him from converting the 
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amicable possession into one that 
is adverse and hostile. The law 
does not merely, from the fact that 
he continues in possession, raise 
the presumption that the posses- 
sion is adverse, but devolves upon 
him the burden of evincing, if he 
relies upon it, that such has been 
its true nature and character : Chal- 
fin v. Malone, 9 B. Mon. (Ken.), 
496. 

An adverse and exclusive pos- 
session of land for a period of 
twenty years is a good bar to a 
writ of entry to recover the same, 
although the demandant's title 
may have been derived through 
mesne conveyances from the ten- 
ant, nor is the tenant estopped by 
his covenants of warranty in the 
deed to his original grantee from 
setting up a subsequent title ac- 
quired by disseisin : Stearns v. 
Hendersass, 9 Cush. (Mass.), 497. 

In Brinkman v. Jones, 44 Wis., 
498, the Court said : ' ' There would 
seem to be no good reason why the 
possession of a grantor may not be 
hostile to his deed, provided it be 
such as to give his grantee notice 
that he claims in hostility to his 
grant ; nor why such hostile pos- 
session may not ripen into an ad- 
verse and perfect title and bar the 
grantee from recovering the pos- 
session under the Statute of Limita- 
tions. We are, however, of the 
opinion that when the possession 
has been for a long period, the 
presumption of a claim of right 
hostile to the title granted does 
arise in every case where such pos- 
session is inconsistent with the 
rights of the grantee, and that in 
such case account of jury might 
find the possession adverse from 
the nature of the possession with- 
out proof of an express declara- 
tion on the part of the occupant 



that he claimed to hold in hostility 
to his grant. 

"We believe it to be more in 
harmony with the settled rules ap- 
plicable to cases of adverse pos- 
session to hold, that whether he 
holds in subserviency to the grant 
or in hostility thereto depends 
upon the nature of the possession, 
and is generally a question of fact 
and not of law, and that the length 
of the possession is a circumstance 
to be considered in determining 
the nature of the possession." 

It is undoubtedly true that one 
who enters into the possession of 
land in subordination to the title of 
the real owner is estopped from 
denying that title while he holds 
actually or presumptively under it. 
But a trustee may disavow and dis- 
claim his trust, the tenant the title 
of his landlord after the expiration 
of his lease, the vendee the title of 
his vendor after breach of his con- 
tract, and the tenant in common 
the title of his co-tenant, and drive 
the respective owners and claimants 
to their action within the period of 
the Statute of Limitations. 

A tenant of land under an agree- 
ment to purchase which contem- 
plates a continuing right of posses- 
sion while the contract is being 
performed, and an absolute right of 
possession by virtue of its perform- 
ance may on performance deny the 
title of the vendor, and thereafter 
his possession will be adverse : Cat- 
lin v. Decker, 38 Conn., 262. 

If one buys land with borrowed 
money, taking the title in the name 
of the lender, and goes into posses- 
sion under an agreement with the 
lender that the title is to be con- 
veyed to him whenever he repays 
the loan, his possession will not 
become adverse as against the 
lender until he has made an open 
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and explicit disavowal of the lend- 
er's title and assertion of title in 
himself, and such disavowal and 
assertion have been brought home 
to the lender : Estes v. Long, 71 
Mo., 605. 

The mere continued possession 
of the vendor of lands is not ad- 
verse to his vendee : Ingles v. 
Ingles, 150 Pa. , 397 ; Olwine t>. 



Holman, 23 Pa. St., 279 ; Ronan v. 
Meyer, 84 Ind., 391 ; Record v. 
Ketcham, 76 Ind., 482 ; R. R. Co. 
v. Oyler, 82 Ind., 394 ; Jackson v. 
Benton, 1 Wendell, 341 ; Doe v. 
Butler, 3 Wendell, 149 ; Higginson 
v. Meiu, 4 Cranch, 414 ; Bresler v. 
Pitt, 58 Mich., 347 ; Beach v. Cat- 
lin, 4 Day (Conn.), 284. 

Joseph T. Taylor, 



Nelson v. Shelby Manufacturing and Improvement 
Company. 1 Supreme Court of Alabama. 



Memorandum — Sale of Real Estate— Statute of Frauds. 

The plaintiff, Nelson, sued in assumpsit to recover money paid as 
part payment for the purchase of certain lots sold to him by the defend- 
ant. Upon selection of each lot by plaintiff, he was given a memorandum 
as follows: "Sold to Frank Nelson, Jr., 1 lot, 1, R. 70, block 63, io.oo, 
for the Shelby Manufacturing and Improvement Co. By J. Schwed." 

Upon presentation of this memorandum to the treasurer, and a one- 
third cash payment, a written instrument as follows was delivered to the 
purchaser: "No. 277. Shelby Manufacturing and Improvement Co., 
Shelby, Ala., April 3, 1890. Received of Frank Nelson, Jr., $233.33, being 
one-third cash payment on lot No. 1, of block No. 63. Bond for title to 
said lot will be delivered on execution of notes for balance of purchase 
money, and return of this receipt properly endorsed. T. H. Hopkins." 
Held, that the memorandum subscribed by the vendor to execute bond 
for title was void under the Statute of Frauds, and that a failure to per- 
form it by the vendor gave the plaintiff no cause of action against him. 



Memoranda for the Sale 
Statute 

The Statute of Frauds, under the 
Alabama code, 1 1732, provides that 
every contract for the sale of 
lands, saving leases for one year, 
shall be void, unless payment is 
made and the purchaser put into 
possession, or unless a memoran- 
dum of the sale, expressing the 
consideration, is in writing, sub- 



of Real Estate Under the 
of Frauds. 

scribed by the party to be charged 
or his duly authorized agent. In 
the opinion rendered in the above 
case, Justice Coleman said : "We 
may concede the memorandum to 
be complete in all respects, except 
as to the terms of the payment. It 
says one-third cash, and 'notes 
to be executed for the balance,' 



1 11 So. Rep., 695. Decided November 2, 1S92. 



